SPECIFICATION IN THE CIVIL LA \V
ERNEST G. LORENZEN Our rules governing the acquisition of title to chattels through accession, confusion, or specification have a civil law origin. 1 Because of this the rules of the Roman law on the subject and those of the modern civil law are of interest to students of AngloAmerican law. In the present article an attempt will be made to set forth briefly the rules of the civil law governing specification. ROMAN 
LAW
During classical times it became recognized in Rome that a person might acquire o\vnership in a movable which belonged to another, by manufacturing or transforming it into a new product. Since the time of the Glossators, this mode of acquiring ownership is lmown as that of "specification." ::! At the beginning of the empire a dispute existed between the two schools of jurist.s, the Sabinians and the Proculians, whether the owner of a chattel could lose his ownership therein in the manner indicated. The Sabinians held the view that the ov:ner of the material could not be deprived of his rights v.ith respect thereto and that he could claim the new thing, irrespective of the change made the1;ein or the value added thereto. 3 The Proculians, on the other hand, took the position that if the manufacturer had made a new species of the 01iginal article he should become owner of the new thing;' By the time of Paul,~ a compromise view had arisen, according to which ownership should pass to the manufacturer if the new thing could not be reconverted into the original form., but not otherwise. And this view was adopted by Justinian. • 2 The Roman te.."rts do not use this term. See Institutes, 2, 1, 25 ("cum ex aliena materie species aliql!a facta sit ab aliquo") ; Digest, 41, 1, 7, 7 ("ex aliena ·materie speciem aliquam faccrc"). 3 Gaius, 2, 79. The Sabinians regarded the ncquisition of title as a kind of accession. 1\Ioyle, Institutes of Justinian (3d ed. 189G) 20G, note. 4 Gaius, 2, 79. The Proculians gave the ownership of the new thing to the manufacturer on the analogy of acquisition of title by occupation. Moyle, loc. cit. supra note 3.
u Digest, 41, 1, 24. a Institutes, 2, 1, 25.
[29]
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The mere addition of value to the original material, however great, was not sufficient in Roman law to take the case out of accession and put it in the class of specification. The texts appear to require for specification a change of species, but no definition of the terms is given, and we must look for our information to the examples found in the Corpus Juris. In the Institutes of Justinian we find the following : 7 "When a man makes a new object out of materials belonging to another, the question usually arises, to which of them, by natural reason, does this new object belong-to the man who made it, or to the owner of the materials? For instance, one man may make wine, or oil, or corn, out of another man's grapes, olives, or sheaves; or a vessel out of his gold, silver or bronze; or mead of his wine and honey; or a plaster or eye-salve out of his drugs; or cloth out of his wool; or a ship, a chest or a chair out of his timber." 8 -z Ibid. s The passage continues as follows: "After many controversies between the Sabinians and Proculians, the law has now been settled as follows, in accordance with the view of those who followed a middle course bc. tween the opinions of the two schools. Ii the new object can be reduced to the materials of which it was made, it belongs to the owner of tho materials; ii not, it belongs to the person who made it. For instance, a vessel can be melted down, and so reduced to the rude material-bronze, silver, or gold-of which it is made: but it is impossible to reconvert wino into grapes, oil into olives, or corn into sheaves, or even mend into tho wine and honey of which it was compounded. But if a man makes a new object out of materials which belong partly to him and partly to another-for instance, mead of his own wine and another's honey, or u plaster or eye-salve of drugs which are not all his own, or cloth of wool which belongs only in part to him-in this case there can be no doubt that, the new object belongs to its creator, for he has contributed not only part of the material, but the labour by which it was made."
Gaius has the following to say on the subject: "On a change of species, also, we have recourse to natural law to determine the proprietor. Thus,
ii grapes, or olives, or sheaves of corn, belonging to me, are converted by another into wine, or oil, or (threshed out) corn, a question arises whether the property in the corn, wine, or oil, is in me, or in the author of the conversion; so too if my gold or silver is manufactured into a vessel, or a ship, chest, or chair is constructed from my timber, or my wool is made into clothing, or my wine and honey are made into mead, or my drugs into a plaster or eye-salve, it becomes a question whether the ownor:~hip of the new product is vested in me or in the manufacturer. According to some, the material or substance is the criterion; that is to say, tho owner of the material is to be deemed the owner of the product; and this was the doctrine which commended itself to Sabinus and Cassius; according to others the ownership of the product is in the manufacturer, and this was the doctrine favoured by the opposite school; who further held that the owner of the substance or material could maintain an action of theft against the purloiner, and also an action for damages ( condictio), because, though the property which is destroyed cannot be vindicated, this is no bar to a condictio or personal action for damages against the thief and against certain other possessors." Institutes, 2, 79.
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The dyeing of wool was not regarded as spe:!ification.:' Whether a new species was produced 'vhen grain was threshed, is not clear.
10
Buckland says that the prevailing 'iew regarded the grain as a new species ; 11 he also states that the killing of a pig and cutting it into joints did not constitute specification; whereas the making of sausage therefrom was regarded r~s a new species.
12
In the same way, breaking an egg ·was not specification, but making an omelet wasP Writing or printing on material belonging to another was not regarded in Ronian law from the standpoint of specification, but was dealt with from the point of view of accession, according to which the owner of the principal thing became olmer of the accessory. In the case of writing, the parchment wus regardeJ as the principal thing, 'vithout reference to its value.u As regards painting, a dispute existed 1 r. which 'vas settled by Justinian, who determined that the painting and not the cam·as should be regarded as the principal thing. 1 a According to Windscheid, 17 the Roman law required that the original material should have been converted into a "nev: thing:• According to Dernburg/ 8 a "new form" must have been given to the original material. According to l\Ioyle, 1 '' the material must have been converted into a "new form or species."
Whether the manufacturer would become owner only if he acted in good faith is one of the most controverted points in Roman law. The Roman te.xts do not expre~sly require good faith. The leading passages on the subject contain no suggestion that the acquisition of ownership was dependent upon the existence of good faith on the part of the manufacturer.::'' Other passages, on the other hand, would seem to require bona .ficlcs by implication. 
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The Glossators supported the requirement of good faith for the acquisition of ownership through specification.
22
This view was accepted also by the Commentators, by the French school of jurists,23 and by most of the early German school, who relied partly on the passages from the Corpus Juris referred to and partly on the analogy of the undisputed doctrine in Roman law that only a bona fide possessor of another's land would acquire rights with respect thereto against the owner. Lauterbach, a writer belonging to the German school, speaks of the requirement of good faith as if it were supported by the common opinion of jurists.
24
Early in the nineteenth century, however, encouraged no doubt by the Institutes of Gaius, 2 " which say nothing about the requirement of good faith for specification, 26 an attack was made upon the traditional point of view. Since then the battle has raged, neither side being able to claim a decisive victory. Among the writers favoring the view that the Roman required good faith for the acquisition of ownership by specification, we find such eminent names as Arndts, 27 Baron, 28 Pucht.a, 39 Seuffert, 40 Sintenis, 41 Thibaut, 42 Vangerow, 43 Wachter . .u In view of the uncertain state of the Roman te::-..1:s it was but natural that the jurists should read into them their own theories concerning the basis -of the acquisition of ownership through specification. The good or bad faith of the manufacturer is immaterial, of course, for the acquisition of ownership to those basing his rights on the theory that the old thing is destroyed and that ownership in the new thing is acquired through occupation.4~ According to the supporters of the strict "creation" theory, also, who award the ownership in the new thing to the manufacturer because he creates it, good faith is not required. 4 " It is important, on the other hand, so far as the acquisition of ownership is deemed to rest upon the recognition of the fact that honest labor should be protected; 47 From this point of view, the manufacturer in bad faith is not entitled to consideration. A third view also has some support, according to which the Roman law regarded a manufacturer in bad faith as 0'\\'ller, but not the thief.
48
The principal passages in the Corpus Jui"is relied upon in support of the requirement of good faith are the following :~0 Digest, 13, 1, 13; Digest, 13, 1, 14, 3; Digest, 47, 2, 52, 14; Digest, 41, 3, 4, 20. The three passages first mentioned may be considered together. They read as follows:
Digest, 13, 1, 13 : "If cups have been made out of silver that was stolen, according to Fulcinius, they can be condicted; accordingly, in a condictio for the cup, a value will be put upon any device engraved which was made at the e::-..-pense of the thief; just as, where a (slave) child is stolen and grows to be a man, the valuation will be of his worth as full-grown, although he grow to manhood under the care and at the expense of the thief." Digest, 13, 1, 14, 3: "The rule is similar on a theft of grapes: there is a good right of condictio in law for the must1tm and the grape stones." ' Digest, 47, 2, 52, 14: "If any one has stolen a mass of silver belonging to me and made cups therefrom, I can sue for the cups or the mass with either the actio [urti or the condictio fw·tilJct, The same is true as regards the grapes, mustum and grape stones, for with respect to all of these I may bring the actio f~trti as well as the condictio [u1·tiva."
These passages, as is alleged by the supporters of the good faith theory, prove unequivocally that the manufacturer would not acquire ownership in the absence of good faith. Go Those so contending rely for their support chiefly on the following passage of the Corpus Juris: "In the case of a thing stolen the condictio (fu1·tiva) can be brought by the owner alone." r.l This goes to show, it is insisted, that the manufacturer in the above cases never became owner of the new product, for otherwise the owner of the material could not bring the condictlo furtiva.n 2 But if the owner of the material became the owner of the new product, he ought to be allowed to bring the vindication action for the recovery of his property; and yet Gains and the other jurists give him only the condictio [urtiva, which is essentially a tort action for the recovery of damages, saying nothing about the rei vindicatio action. The contention is also made that the passage which allows the condictio to be brought only by the owner has reference to the old ownership. According to Roman law, it is claimed, the owner of the thing at the time of the theft could bring the condictio furtiva against the thief, although the thing had been destroyed; nor could the action be defeated through the act of another. If the destruction of the thing is known to the plaintiff, he may, according to this view, demand by the conclictio directly what has taken the place of the old thing. In the case of specification, when the old thing has been destroyed, he can recover the value of the new product. The fact, therefore, that the owner of the material could bring this acti~n against the thief does not prove, according to these authors, •that the plaintiff is the owner of the product. The action is given to him without reference to the question whether or not he was the owner of the new thing. The action would lie although the manufacturer had become owner of the product.G
3
The fourth passage, relied upon by the supporters of the good faith theory, Digest, 41, 3, 4, 20, reads as follows:
"If you make a garment from stolen wool it is more correct that the substance be regarded and the garment be deemed, therefore, stolen."
This passage is found under the title relating to the acquisition of ownership through prescription. Now it is well settled in Roman law that a thief cannot acquire ownership in stolen property through prescription. Does the passage prove also that the thief did not become owner of the garment through specification? Buckland" 4 thinks that the passage is really against this view, because Paul, in order to give to the plaintiff the condictio fv.rtiva. where the thing has been made into a. new species, adopted the Sabinian view, rejected by Justinian, ascribing ownership to the owner of the material.
It will have been noticed that the passages above given have reference to things that were stolen. Suppose, ho'\vever, that the thing was not stolen but manufactured into something new in bad faith. On this point there is no direct passage in the Corpus Juris.~~ Windscheid~·G and the great majority of writers·,-; hold that the conversion in bad faith of the material belonging to another into something new constituted theft in Roman la\v.
When the owner of the material who had become owner of the new product brought the condictio furtii.'a, the manufacturer could claim payment of the e.xpenses incurred in good faith.r.q He had no independent action, however, for the recovery of such eA'}lense."
9
Where the manufacturer became owner of the new· product, the owner of the material had a quasi-contractual action for the value of the material; cQ or, if the manufacturer acted in bad faith, a delictual action for damages. law countries. Of the continental codes, the following are of special interest. THE PRUSSIAN CODE (1794). The Prussian Code gave the term "specification" a wider meaning than it had in Roman law, so as to include cases which the Roman law regarded as falling within the rules relating to accession, for example, dyeing, paint~ ing, or the building of a vesseJ.C 2 According to Dernburg, 03 threshing also came within the notion of specification.
Good faith 64 is required for the acquisition of ownership, but not non-reducibility to its original form. 05 If the manufacturer acts in bad faith, he is required to pay to the owner of the rna~ terial, if the latter elects to relinquish his ownership in the prod~ _uct, the higliest value of the material between the time of the wrongful act and the suit.
66
On the other hand, if the owner of the material claims the new product, he has to pay to the manu~ facturer acting in bad faith only the lowest rate of compensation for his labor, fixed by experts, which sum the manufacturer may forfeit to the state.
67
THE FRENCH CIVIL CODE (1804). The owner of the material may recover the product upon payment for the labor, although a thing of a new kind has been produced and the material cannot resume its original form.
68
If the value of the labor greatly ex~ ceeds the value of the material used, the work is considered the principal part, and the manufacturer has the right to keep the product, on condition of paying the owner the value of the ma~ terial.
69
Where the manufacturer has made a new thing of material belonging partly to himself and partly to another, the material not being completely destroyed but being incapable of separation without inconvenience, the product belongs to both in common, to the one in proportion to the value of the material contributed by him· and to the other in proportion both to the value of the material contributed by him and the value of the labor. (1811) . Ownership in the new product will not be acquired if reduction to the original form is possible. If such reduction is not possible, the parties become co-owners. 'l'his is true also if such reduction cannot be accomplished without seriously affecting the value of the product or without unreasonable eA"Jlense. If the manufacturer is in fault the owner of the material may elect to claim sole ownership of the new product on paying for the improvement or to forego his right to the new product upon being compensated for his material. If neither party is at fault, the party who has contributed the greater value to the product is entitled to the above election.
8~
The bad faith of the party at fault will enhance the damages that he may have to pay. 86 THE PORTUGUESE CODE (1868). The manufacturer of a movable thing belonging to another becomes owner of the new product (1) if he acts in good faith; (2) if the material used cannot be reduced to its original form or if it cannot be done without losing the value resulting from such transformation. In the case last mentioned the owner of the material may keep the object, however, if its value does not exceed the price of the materia1. 8 
38
YALE LAW JOURNAL entitled to the new product and if the value of the product does not exceed the value of the material by one-third, he need not compensate the manufacturer for his labor; if it does exceed it by one-third he must indemnify him as to the excess.
88
THE SPANISH CODE (1889). The manufacturer will become owner of the new product if he acted in good faith. If the material is more precious than the product or superior in value, the owner of the material may either claim the new product upon paying the manufacturer the value of his labor or demand from the manufacturer the value of the material used. If the manufacturer acted in bad faith the owner of the material is entitled to the product without paying for the labor put on his material or he may recover the value of his material and damages. 89 The provisions of the Spanish Code are in force in Cuba, Porto Rico, and the Philippine Islands, and have been followed in Honduras 90 and Panama.
THE GERMAN CODE (1900).
A person who by manufacture or transformation of materials belonging to another produces a new movable acquires ownership of the new thing. 92 The code d6les not define what is meant by a new thing and leaves it to be determined by the courts. It provides, however, specifically, that writing, drawing, painting, engraving, or any other similar manipulation of the surface of a thing shall be deemed equivalent to manufacture.
93
Ownership is not acquired in the above cases if the value of the manufacture or transformation is considerably less than the value of the material. If the manufacturer uses materials belonging to several other persons and the value of his labor is considerably less than the value of tho materials, the party contributing the principal thing will be tho ownor of tho product. If there is no principal thing the owners of the materials will become co-owners of the product in proportion to their contributions. Sees. 947-948, German Civil Code. The same rules apply where tho manufac• turer contributes a part of the material used. If he does not contribute any material he does not become co-owner to the extent of the vuluo o£ his labor. Wolff, Sachenrecht (5th ed. 1923) 218, note 9.
can be reduced to its original form is of no consequence.
8~
Nor is it material whether the manufacturer or transformer acted in good or bad faith.
' 3
Even a thief may ~cquire ownership through specification.
97
The code provides that upon the acquisition of the ownership of the new thing all property rights e.xisting with respect to the material are e.'\."tinguished.
0~
The person who is deprived of any right under the provisions of Section 950 of the code may demand of the person in whose favor the alteration of right takes place or a transferee without consideration,u 3 that he make compensation in money under the provisions relating to the return of unjustified benefi.ts. 1 1)
0
Restoration of the former condition may not, however, be demanded.1(1 1 In addition to the above, special reservation is made 10~ in favor of the provisions of the code relating to unlawful acts 1 n 3 or to reimbursement of outlay incurred 104 or to the privilege of removing something jointed to a thing belonging to another.
105
If the manufacturer uses partly his own material and partly that of another the rules governing accession apply by way of analogy. 106 THE SWISS CODE (1907). The Swiss law is similar to the German. Where the manufacturer acts in bad faith, contrary to the German law, the judge has the power to vest the ownership in the new product in the owner of the material if it seems just under the circumstances."~''' It did not seem right that a thief should become owner of the new product.
103
For the acquisition of ownership through specification it is not necessary that the value of the labor should be much greater than the value of the material. 
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Attention should be called also to the provision of two non-continental codes of modern date, the Brazilian and the Japanese. 110 THE BRAZILIAN CODE .(1916.) The manufacturer becomes owner of the product, without reference to his good or bad faith, if he uses in part his own material and it is impossible to reduce the article to its original form.
111 If all the material belonged to another, the manufacturer will become owner of the product if it cannot be reduced to its original form and he acted in good faith.11 2 If it can be reduced, or even if it cannot be reduced, provided the manufacturer acted in bad faith, the product will belong to the owner of the material. 113 An exception to this rule exists in the case where the value of the labor exceeds considerably the value of the original material. In this case the manufacturer becomes owner of the new product, even though he acted in bad faith. 114 THE JAPANESE CODE. The manufacturer becomes owner if the value of the workmanship greatly exceeds the value of the material. If the manufacturer supplied a part of the material, the product will belong to him only if the value of the material supphed by him added to the value of the workmanship exceeds the value of the material supplied by the other person.
110
Summarizing the law contained in the codes of the countries referred to, the following may be stated by way of comment.
The German code has carried the economic point of view so far that the manufacturer in bad faith, even a thief, may through uo The provisions of the Argentine and Mexican ,Codes, though not o£ recent date, may also be mentioned.
Argentine Code (1869). Title passes (1) if the manufacturer acted in good faith, and (2) if it is impossible to restore the article to its original form. (Art. 2567). If the manufacturer acted in bad faith, knowing or being charged with knowledge that the material did not belong to him, and the article cannot be reduced to its original form, the owner of tho material is entitled to indemnity for all damages and shall have tho proper criminal action, if he does not prefer to retain the thing in its now form, paying the manufacturer the increased price he would have he .. cepted therefor. (Art. 2569) .
.Mexican Code (1884). A manufacturer in good faith acquires title if the artistic value of the product is greater than the value of tho material. If he acted in bad faith, the owner of the material may take the product without having to pay the manufacturer for his labor, or he may rccovet• for the value of the material and damages. (Art. 820).
The Civil Code of Guatemala has identical provisions with those Of tho Mexican Code. (Arts. 640-642). specification become the owner of things belonging to another. It sanctions, therefore, the "creation" theory in its e.-..ireme form. This point of view has been criticized, however, on the ground either that it ignores the just clain1s of capital or that honest labor alone deserves protection.
The Swiss legislator was unwilling, on the one hand, to protect the thief and, on the other, to deprive the manufacturer in bad faith of ownership in the product under all circumstances without reference to the facts of the particular case. The code refers the question, there ... ore, to the courts, providing as follows:
"If the manufacturer did not act in good faith, the judge may assign the new thing to the owner of the material, even if the labor is more valuable."
117
The Brazilian Code of 1916 lays down the rule that a manufacturer in bad faith shall become owner of the new product, if the value of the labor exceeds considerably the value of the material.us In Portugal the new product belongs to the owner of the material, if the manufacturer acts in bad faith, but he must compensate him for his labor so far as the value resulting from the transformation exceeds by one-third the value of the material.113 In most of the other countries, the manufacturer in bad faith loses the benefit o:e_ his labor altogether, however greatly he may have improved the material.
Assuming that the manufacturer acts in good faith, the laws of all countries are agreed that the owner of the material vlill not lose his ownership therein unless a new thing or a work of a new kind has been produced.
120
l\Iany attempts have been made, especially by German writers, 121 to define a "new thing," but without success.
122
The framers of the German Code left the question, therefore, to the courts, which are to be guided by economic 
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and not by philosophic considerations. 123 The conception of people in ordinary intercourse is to control. m A new thing is produced, for example, where sugar is made from beets, wine from grapes, bricks from clay, 120 or a box from boards. New things regularly result from the activity of weavers, tailors, millers, bakers, shoemakers, goldsmiths, monument makers, and cooks. 120 Contrary to Roman law, a new thing may be produced to-day by merely changing the surface of the material, as by writing, drawing, painting, printing, engraving, or photographing. 127 This will not be the case, however, where the original object remains the principal thing and is merely improved, decorated and the like, .as, for example, where a box is painted or a book is bound. 128 A new thing is not produced either when the original article is merely reduced to its constituent elements, as, for example, when an animal is killed, wood is split, grain is threshed, or silverware is melted.
129
Where a new thing has been produced by manufacture o.r transformation, ownership therein is not always vested in such manufacturer or transformer under the law of the different countries. It is frequently provided that ownership shall be 1 acquired only if the value of the labor exceeds 130 or greatly exceeds 131 the value of the material, that is, if the economic value expended upon the material is at least equivalent to the value of the material. In Germany, on the other hand, ownership passes unless the value of the manufacture or transformation is considerably less than the value of the material.m The manufacturer will become owner of the thing, therefore, although the value of the material is greater than the value of the labor bestowed upon it. 133 Where the value of the material is more precious than the product or superior in value, the owner of the material has, according to Spanish law,t 34 the choice either to claim the ownership of the new product on paying for the labor, or to claim compensation for the material used. Justinian's rule that ownership in the new thing should b2 acquired only if the new thing could not be restored to its original form is still followed in a few countries. 1 :;~ This requirement, hvwever, is generally recognized to-day as without any justification. If policy suggests the recognition of the rule that a. person transforming material belonging to another into a new thing shall become its owner, it should apply equally to all materials. No sensible reason suggests itself why an exception should be made with respect to things made from metals or other materials that can be reconverted to their original forms.
So far the emphasis has been laid upon the "property" rights with respect to the thing in question. In the very nature of things, however, various personal rights and duties ·will arise where one person transforms the material belonging to another into a new thing. These will vary in accordance with the nature of the particular act in question, for the manufacturer may be a. thief or other tort feasor, or he may be acting in good faith and be even a manager of another's affairs without request (1zcgotio-rum gestor) •
106
As the civil law rules governing the personal obligations between the manufacturer and the owner of the material differ greatly from those prevailing in England and the United States and vary materially in the different civil law countries, no attempt will be made to give even a summary of them.m Only one point will be mentioned, namely, that where a manufacturer, who does not become owner of the new thing, has acted in good faith, he has not only a lien on the thing for the value of his labor, but he may recover from the owner of the material the amount in question in an independent action.
The foregoing summary has taken account of all the codes mentioned above with the exception of the Austrian. The provisions of the Austrian Code differ from all the rest in that they regard the manufacturer and the owner of the material as coowners, if a restoration to its original form is either impossible or impracticable, but give either to the one party or to the other the option of becoming sole owner of the new thing on indemnifying the other party or of letting his ownership in the property go on compensation.
s
In view of the preceding survey and the many solutions of the problem suggested, the question naturally presents itself whether 
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there is really a sufficient reason in the modern law for allowing ownership in another's chattel to be acquired through specifica· tion. As regards the origin of the doctrine we have seen that the Sabinians denied the possibility that ownership could be acquired in a chattel belonging to another without the owner's consent by manufacturing or transforming it into something new. It was only through the influence of the Proculians that the doc· trine of specification became settled in Roman law. The suggestion has been made that the Proculians, in regarding the manU· facturer as the owner of the new product, were actuated by economic considerations out of respect for industriallabor. 1 r.v Others contend, however, that in view of the fact that commerce and industry were carried on mainly by slaves, the Romans enter· tained at no time respect for labor, and that the Proculians cannot have ascribed, therefore, to productive labor the power to produce ownership.H 0 Others have sought to account for the difference existing between the Sabinians and the Proculians by taking notice of the philosophical views entertained by the two schools. SokolowskiH 1 in particular has made an elaborate attempt to prove that the stoic philosophy of the Sabinians, which regarded matter as the permanent and enduring quality, would naturally induce them to hold that the owner of the original material could recover as his own, that is, with a rei vindicatio action, the new thing into which his material had been converted by the manufacturer,142 whereas the metaphysics of Aristotle, accepted by the Proculians, with its emphasis on the form in the creation of things, naturally led them to regard the old material as destroyed, with the result that the owner thereof could not bring the rei vindicatio action against the manufacturer of the new thing. According to the same author, the middle view acceptea by Justinian was influenced likewise by stoic philosophy. 14 2 The hardship of this doctrine was averted in Roman law by the fact that the judgment had to be for the payment of money. The vindication action required an allegation that the thing belonged to the plaintiff and this allegation could be made only with respect to the original :material. The manufacturer could discharge his legal duty therefore, when tho vindication action was brought, by either delivering the new product to the plaintiff or by paying him the value of his materials. 1 Dernburg, op. eit. supra note 60, at 346, note.
143 Sokolowski in Dernburg, op. eit. supra note 60, at 346. Still other writers feel that back of such philosophic considerations there must have been at least an unconscious feeling that honest labor should be rewarded.
simple rule, that if the value of the labor is greater than the value of the material, the workman or manufacturer should be~ come owner of the product. 147 By value of the labor Schulz understands what it would cost to reproduce the same labor and not what the labor cost nor the difference between the value of the thing less the value of the materia}.1 48 Schulz assumes with the German Code that the change in the material has resulted from manufacture or transformation. Without such a requirement, a carrier might become owner of the goods transported through specification, by adding value to the goods as the result of transporting them to a market.
If the question affected merely the rights of the owner of the material and those of the manufacturer with respect to the ownership of the product, Schulz's point of view would appear to lean too much in favor of the manufacturer. In view of the fact, however, that the security of innocent purchasers from the manufacturer is involved likewise, the line drawn by Schulz may be justified on grounds of social policy. If the suggestion made should be deemed to go too far, it might be held that the owner of the material should not lose his ownership therein unless the value of the labor greatly exceeds the value of the material.
As regards the requirement of good faith, it would seem that the economic point of view, attaching importance to productive labor, has been pushed too far by the German Code, which recognizes that a thief who has made a new thing from the rna~ terial stolen, will become owner of the product. 140 A less radical view is taken by the Brazilian Code,tao according to which a manufacturer in bad faith will acquire the ownership of the product if the value of his labor exceeds greatly that of the rna~ terial. Under the Brazilian formula, ethical and economic con~ siderations appear to conflict less sharply than under the German formula and opinions will no doubt differ as to whether or not it deserves approval.
In the preceding discussion it has been assumed that the manufacturer contributed nothing but his labor. If he uses partly his own material in the manufacture or transformation, the ques~ tion is whether the rules governing specification or accession should control, and if the former, whether the ordinary rules should apply. In Roman law the rules governing specification were held to govern also where the manufact11rer used partly his own materials. The only point of dispute was whether under the law of Justinian the manufacturer became owner of the 
